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This article examines the privatisation of public (state) tasks through the lens of justice in law. It analy-
ses the development of privatisation processes in contemporary Western states governed by the rule of
law, using selected examples from Croatia and Poland. Particular attention is paid to terminological
variation, the reasons for transferring public tasks to non-public actors, and possible limits of that
process. The article also considers whether privatisation may affect not only perceptions of justice but
also the institutional conditions under which justice is realised. The concluding section evaluates the
research hypothesis and cautiously considers future directions. The article is intended to contribute to

the scholarly debate on the relationship between the organisation of public tasks and justice.

Introduction

Justice and its conception are so broad and
intellectually compelling that any meaningful
analysis requires a clearly defined perspective.
This article therefore approaches justice through
a specific institutional problem: the privatisation
of state tasks. The privatisation of public tasks has
been widely discussed in legal scholarship and in
other disciplines, yet its relationship with justice
has received considerably less attention. This may
be partly explained by the breadth of the concept
itself. Justice may be invoked in relation to indi-
vidual conduct, social institutions, legal rules, and
even war. N. Machiavelli, invoking Livy, associates
the justice of war with necessity and with circum-
stances in which hope is placed in armed action'.

' N. Machiavelli, The Prince, London 2003, p. 100.
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The theory of justice is a classic subject of
reflection in philosophy, politics, ethics, and juris-
prudence. The extensive literature accumulated
over centuries raises a fundamental question:
To what extent has reflection on justice actu-
ally changed, and can one speak of progress in
this field?* The plurality of approaches, criteria
and methods of systematisation has generated
enduring debate with consequences across social
life. Justice is therefore both an object of inter-
disciplinary research and a recurrent source of
disagreement. One of the oldest and most funda-
mental argumentative moves in public discourse
is precisely the appeal to justice®. M. Ossowska

2 'W. Sadurski, Teoria sprawiedliwosci. Podstawowe
zagadnienia, Warszawa 1988, p. 5.

3 K. Zeidler, Argument ze sprawiedliwosci w dyskur-
sie publicznym, “Gdanskie Studia Prawnicze” 2016,
vol. 35, p. 577.
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aptly referred to the rich associative aura sur-
rounding the concept*. The following remarks are
necessarily selective. They are intended only to
identify several points of reference that are use-
ful for the analysis developed later in the article.

Plato’s The Republic offers one of the classi-
cal starting points for reflection on justice’. The
allegory of the cave illustrates the difficulty of
grasping the essence of things when one has access
only to their imperfect representations. Aristotle
approaches justice from a different direction, treat-
ing it as a virtue and a stable disposition to act well
and justly®. These classical approaches influenced
later theories in which justice was connected with
virtue, the common good, law, and the organisa-
tion of political community. In modern debates,
one of the most influential accounts is J. Rawls’s
theory developed in A Theory of Justice’. Rawls’s
work is commonly situated within the liberal tra-
dition and draws on the social-contract tradition,
while also becoming a major point of reference
for communitarian and other critical responses.

The major theories of justice offer different
perspectives and cannot be reduced to a single
formula. They nevertheless share recurring con-
cerns, including equality, well-being, institutional
fairness, and the conditions of a good social
order. Following A. MaclIntyre, one may there-
fore ask whose justice, and which understand-
ing of rationality, should guide assessment®. For
the purposes of this article, it is enough to rec-
ognise the plurality of competing theories and
the absence of a universally accepted definition.
As L. Kotakowski observed with characteristic
irony, the fact that generations of philosophers,
moralists and legal theorists have continued to
explain justice suggests that complete clarity and
agreement have not been achieved’.

4 M. Ossowska, Normy moralne. Proba systematyzacji,
Warszawa 1970, p. 138.

> Plato, The Republic, Cambridge 2007, pp. 220-226.

¢ Aristotle, Nicomachean Ethics, Kitchener 1999, p. 71.

7 J. Rawls, A4 Theory of Justice, Cambridge 1971, p. 11.

8 A. Maclntyre, Whose Justice? Which Rationality?,

London 1988, p. 1.

L. Kotakowski, Mini-wyktady o maxi-sprawach (Seria

trzecia i ostatnia), Krakow 2000, p. 50.
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Against this background, the central research
question can be formulated as follows: Can the
privatisation of public tasks affect justice? If so,
what is the nature of that effect? Does it primar-
ily influence the social perception of justice, the
institutional conditions for its realisation, or both?
These questions also lead to a forward-looking
issue: What direction may the privatisation of
public tasks take, and to what extent can that
direction be assessed through the paradigm of
justice?

The article also seeks to present the author’s
assessment of these issues and to identify possible
directions for legislative policy. Although the
analysis focuses on examples drawn from Croa-
tian and Polish law and practice, the cases have
been selected because they illuminate problems
of broader relevance to Western legal systems.
Given the breadth of the subject, the article does
not attempt to provide an exhaustive compara-
tive account. Its purpose is narrower: to identify
key conceptual and institutional problems and to
provide a basis for further scholarly discussion.

The research hypothesis is that the privatisa-
tion of public tasks is already an advanced process
and may continue to expand, but that its further
development requires careful public scrutiny and
effective institutional safeguards. The hypothesis
is tested through doctrinal analysis and selected
case studies. The inquiry is therefore not intended
to produce a universal empirical measure of priva-
tisation; rather, it examines whether the selected
legal and institutional examples support the pro-
posed direction of argument and what qualifica-
tions they require.

The study is predominantly theoretical and
systemic in character, but it is anchored in prac-
tical examples from Croatia and Poland. These
cases perform two functions. First, they illustrate
the general mechanisms and risks discussed in the
doctrinal analysis. Second, they provide a means
of testing the research hypothesis against concrete
institutional arrangements. The relationship is
therefore reciprocal: the hypothesis structures
the examination of the cases, while the cases in
turn determine whether the hypothesis can be
maintained without qualification.
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|. The problem of privatisation of public tasks

by modern states

In contemporary democratic states governed
by the rule of law, many tasks traditionally per-
formed within the state apparatus are now carried
out, wholly or partly, by non-public actors. The
extent of this process varies with the political
and administrative model adopted in a particu-
lar state. In Poland, examples include private
security services, mediation and other forms of
alternative dispute resolution, and vehicle inspec-
tions performed by authorised diagnostic stations.
Similar arrangements are found in Croatia and
other European legal systems. The convergence
is partly connected with European integration and
partly with broader changes in the organisation of
public administration and public-service delivery.

Legal scholarship has long identified a ten-
dency for the modern state to transfer certain tasks
and competences to other actors, especially where
non-public providers are expected to perform them
more efficiently or at lower cost'’. At the same
time, contemporary administration is expected
to combine the advantages of centralisation and
decentralisation while responding to rapid social
and technological change!'. The concept of multi-
level governance is useful in this context because
it captures the distribution of decision-making and
implementation across different institutional lev-
els and actors'?. Decentralisation is not identical
to privatisation, but both processes may shift the
practical centre of task performance away from
the central state apparatus.

The privatisation of state tasks is often dis-
cussed alongside globalisation and is frequently

10 G. Gil, Ewolucja funkcji panstwa w péznowestfalskim
tadzie miedzynarodowym, [in:] Poznowestfalski tad
migdzynarodowy, K. Marzgda, M. Pietras (eds.), Lublin
2008, p. 375.

], Kulawiak, Samorzqd terytorialny w swietle teorii
organizacji, [in:] Wspolczesne problemy spoteczno-
sci lokalnych i administracji samorzgdowej, E. Lojko,
A. Turska (eds.), Warszawa 2008, p. 106.

12 J.M. Sellers, A. Lidstrom, Y. Bae, Multilevel Democ-
racy: How Local Institutions and Civil Society Shape
the Modern State, Cambridge 2020, pp. 5-7, 31-32.
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regarded as controversial'®. The controversy
becomes particularly acute where the tasks con-
cerned are treated as elementary functions of the
state, including core administrative functions'.
One line of argument stresses that liberalisation,
privatisation, and deregulation have transformed
public administration, but that the public tasks
of administration cannot be reduced to the pro-
vision of services or to changing governmental
objectives. Nor can the administrative system
be treated merely as a universal service enter-
prise’®. This gives rise to a further question: To
what extent may tasks that public authorities are
legally required to perform be entrusted, espe-
cially by civil-law contract, to private entities that
are not themselves generally bound to perform
public tasks?'®

From the broader perspective of incorpo-
rating private-law solutions into public law'’,
Polish scholarship has emphasised that privati-
sation may alter both the legal relationship with
the individual and the mechanisms of control.
Replacing an administrative-law relationship
with a private-law relationship may move dis-
putes away from administrative supervision and
judicial review towards forms of private-law
adjudication governed by different principles
and objectives. Public administration is legally
oriented towards the public interest, whereas
a private undertaking normally also pursues its

3 E. Dunn, Prywatyzujgc Polske. O bobofrutach, wiel-
kim biznesie i restrukturyzacji pracy, Warszawa 2008,
p. 20.

4 ]. Cwalinska, Prywatyzacja zadan publicznych — przy-
czynek do dyskusji, “Przeglad Prawa Publicznego”
2020, no. 3, pp. 24-37.

5 A. Blas, Administracja publiczna w warunkach gospo-
darki rynkowej, [in:] Wspélczesne europejskie pro-
blemy prawa administracyjnego, A. Blas, K. Nowa-
cki (eds.), Wroctaw 2006, pp. 74-78.

1 Idem, Formy dziatania administracji w warunkach
prywatyzacji zadan publicznych, [in:] Administracja
i prawo administracyjne u progu trzeciego tysigclecia,
Lodz 2000, pp. 27-28.

7" A. Kokoszkiewicz, Implementacja instytucji prawa
prywatnego do prawa publicznego na przyktadzie
mediacji w kodeksie postepowania administracyj-
nego — remedium czy placebo?, “Krytyka Prawa” 2017,
vol. 93), pp- 89-103.
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own economic interests'®. This tension is directly
relevant to the relationship between privatisation
and justice and is likely to remain important for
both legislation and legal scholarship.

To connect the privatisation of public tasks
with justice, it is useful to place the phenome-
non within the broader context of privatisation.
Although the privatisation of the economy and
the privatisation of public tasks are not identical,
both involve a movement from public to private
forms of ownership, organisation, or performance.
Croatian scholarship on economic privatisation
describes the transition from a state-controlled and
centrally planned system towards a market system
based on private ownership'. In the Croatian con-
text, that transformation was closely linked to the
transition from a planned to a market economy at
the end of the 20" century?. The common denomi-
nator is therefore not a single legal mechanism but
a broader direction of institutional change. This
comparative perspective also supports a more
general conclusion: similar tensions concerning
public responsibility, private participation and
justice may arise in different legal systems, even
where the detailed legal solutions differ.

In summary, contemporary legal systems
provide numerous examples in which non-public
actors participate in the performance of public
tasks. Such arrangements remain controversial,
especially where they concern functions closely
associated with the state. The phenomenon can be
analysed both within the specific doctrine of pub-
lic-task privatisation and in the broader contexts
of economic privatisation, decentralisation, and
globalisation. Comparative examples are useful
not because they are identical, but because they
reveal recurring questions about responsibility,
control, efficiency, and justice.

18 . Zacharko, S. Nitecki, Umowa jako forma prywatyza-
¢ji zadan publicznych w swietle ustawy o pomocy spo-
tecznej, [in:] Umowy w administracji, J. Bo¢, L. Dzie-
wigcka-Bokun (eds.), Wroctaw 2008, pp. 452—453.

19 J. Horacek, H. Nikoli¢, Privatization in Croatia: Stand-
point of Croatian Citizens in 1998 and 2018, “Business
Systems Research” 2021, vol. 12(1), pp. 1-16.

20 J. Bendekovié, Privatization in Croatia, “Ekonomski
pregled” 2000, vol. 51(1-2), p. 55.
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2. Privatisation, deregulation,

denationalisation or debureaucratisation?

The literature uses several partly overlap-
ping expressions, including the privatisation of
public tasks, the privatisation of state tasks, dena-
tionalisation, debureaucratisation, and deregula-
tion. These terms describe, in different ways, the
withdrawal of the state from direct economic or
social activity and the development of alternative
mechanisms for meeting social needs?. Privatisa-
tion may also be understood broadly as manifesta-
tions of public administration ceasing to perform
tasks through public-law forms?. In a narrower
functional sense, it involves transferring the per-
formance of public tasks from administrative bod-
ies to private entities or non-governmental organ-
isations, often with the expectation of cheaper or
higher-quality services?. That expectation should
not, however, be treated as an axiom: private pro-
vision is not necessarily superior in every sector or
under every institutional arrangement. A particu-
larly useful doctrinal approach defines privatisa-
tion as the transfer of task performance to entities
outside the public-administration system without
depriving the task itself of its public character®.
On this view, what changes is primarily the per-
former and the legal form of performance, while
the task continues to serve a public purpose. The
process may therefore involve replacing a public-
-law entity with a private-law entity, replacing
public-law forms with private-law forms, and
changing the legal relationship between the ser-
vice provider and the citizen®.

This distinction has direct consequences for
responsibility. Where a private entity performs
a task on behalf of the state, the transfer of perfor-
mance does not automatically mean that the state

21 S. Biernat, Prywatyzacja zadan publicznych. Proble-
matyka prawna, Warszawa—Krakow 1994, pp. 7-15.

2 Ibidem, p. 25.

3 A. Bla$, Administracja publiczna..., p. 75.

2 T. Bakowski, Administracyjnoprawna sytuacja jed-
nostki w swietle zasady pomocniczosci, Warszawa
2007, p. 186.

2 S. Biernat, op. cit., p. 26.
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can divest itself of all responsibility for the task.
The precise allocation of legal liability depends
on the nature of the task and the legal basis on
which it has been entrusted. From the perspec-
tive of justice, this matters because an individual
should be able to identify who bears responsibil-
ity when a public task is performed improperly
or not at all. The potential sense of injustice may
concern not only defective performance but also
the prior political decision to move a task outside
direct public administration. Social acceptance
will therefore vary by sector. Private schools and
medical practices are widely accepted in many
European systems, whereas private participation
in coercive security or military functions is gener-
ally more controversial. The boundaries are also
historically variable: activities once regarded as
exclusively public may later be opened to private
participation. The relevant distinction is therefore
not fixed, and neither is the social perception of
what is just or unjust in this field.

Polish doctrine has accordingly argued that
the state’s responsibility for ensuring the perfor-
mance of public tasks may remain even when
non-public entities are authorised to perform
them. The task itself does not necessarily cease
to be public; what changes is the mode of perfor-
mance, from direct provision to forms involving
supervision, support and control of non-public
actors®. Similar views can be found in German
scholarship, which also emphasises the continu-
ing responsibility of the state or local govern-
ment where tasks are performed by non-public
entities?”.

The legal position nevertheless requires dif-
ferentiation. Article 417 § 2 of the Polish Civil
Code?® addresses cases in which the exercise of
public authority has been entrusted to another
entity and provides for joint and several liability
of the entity performing the entrusted task and
the public entity that entrusted it. The Polish
Supreme Court has stressed that entrusting such

% Jbidem, p. 29.

2T W.R. Kux, Ansdtze zur Privatisierung offentlicher Auf-
gaben, Berlin 1976, pp. 1-3.

2 Act of 23 April 1964 — Civil Code (Journal of Laws
1964, no. 16, item 93, as amended).
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a task does not release the public authority from
liability under that provision®. This public-law
liability framework should be distinguished from
ordinary contractual liability that may arise in
relationships connected with the provision of ser-
vices. The literature likewise shows that liability
in privatised or outsourced public activities cannot
be reduced to a single model™®. It is therefore too
broad to say either that the state is always exclu-
sively liable or that liability is always shifted to
the private provider. The decisive factors are the
legal nature of the activity, the basis of entrust-
ment and the applicable liability regime.

This part of the analysis leads to two conclu-
sions. First, the terminology used to describe the
privatisation of state tasks is not uniform. Sec-
ond, transferring the performance of a task to the
private sphere does not necessarily eliminate the
state’s ultimate responsibility for ensuring that the
public task is properly organised and supervised.
This continuing responsibility has important con-
sequences for justice: the state may retain a sta-
bilising and guarantee function even where the
immediate service provider changes. At the same
time, the effectiveness of that guarantee depends
on the legal mechanisms of supervision, account-
ability and redress available in a particular model.

3. Reasons for privatisation of state tasks

The reasons for privatising public tasks are
often praxeological and economic: the search
for more efficient performance, lower costs and
relief for limited public resources. The literature
has noted that administrations increasingly face

» Judgment of the Supreme Court of 6 June 2014,
TII CSK 211/13.

30 J. Kuzmicka-Sulikowska, Zasady odpowiedzialnosci
deliktowej w Swietle nowych tendencji w ustawodaw-
stwie polskim, Warszawa 2011, pp. 284-326; P. Dzie-
nis, Podstawy prawne odpowiedzialnosci cywilnej za
szkody wyrzgdzone przy wykonywaniu niewladczych
zadan publicznych, “Samorzad Terytorialny” 2003,
no. 4, pp. 38—47; R. Szczepaniak, Odpowiedzialnosé¢
gmin za szkody wyrzqdzone w zwiqzku z dziatalnoscig
organizacji pozarzgdowych, “Samorzad Terytorialny”
2016, no. 9, pp. 5-16.
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not only the question of taking on new tasks but
also the difficulty of maintaining existing ones?'.
Budgetary constraints may therefore encourage
delegation as a means of preserving the avail-
ability of public benefits*>. Comparative studies
have also reported efficiency advantages in some
forms of private provision, although such findings
should not be absolutised®*. Efficiency, moreover,
cannot be the sole criterion for evaluating public
tasks. The administration of justice itself provides
an obvious illustration: legal systems incur sub-
stantial costs to protect rights and enforce legal
norms because certain public values cannot be
reduced to a simple cost-benefit calculation. The
relevant question is therefore not whether justice
has a price, but how financial rationality should
be balanced against legal guarantees, equality,
security, and other public values.

A further consideration concerns the inter-
ests of actors capable of influencing public pol-
icy. Large private undertakings may have strong
economic incentives to enter sectors previously
reserved to the state. This does not make privati-
sation inherently improper: private participation
may improve poorly managed services and intro-
duce useful organisational solutions. At the same
time, scholarship has warned that privatisation
can also be accompanied by coercive, exclusion-
ary or otherwise undesirable consequences®. The
legal problem is therefore institutional rather than
ideological. Inadequate privatisation combined
with weak supervision may create outcomes that
are both inefficient and difficult to reconcile with
justice.

Technological development may also facili-
tate the privatisation of public tasks. New tech-
nologies can reduce barriers to entry, make spe-
cialised services easier to provide outside the
traditional administrative apparatus, and alter the

31 M. Wiaterek-Baron (ed.), Ustrojowo-prawne instru-
menty polityki spotecznej, Gliwice 2005, p. 32.

32 E. Knosala, Zarys nauki administracji, Krakow 2006,
p. 78.

3 S. Biernat, op. cit., p. 8.

34 J. Szalacha, Globalizacja wspotpracy czy globalizacja
przemocy?, [in:] Transformacja podszyta przemocq,
R. Sojak, A. Zybertowicz (eds.), Torun 2008, p. 125.
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economic assumptions on which public monopo-
lies were historically based. Telecommunications
is an illustrative example of a sector in which
technological and regulatory change has enabled
extensive private participation. The significance
of technology should nevertheless be assessed
separately in each sector, because technical fea-
sibility does not by itself determine whether pri-
vatisation is legally or socially desirable.

The principal reasons for privatisation are
therefore often economic and organisational rather
than strictly legal. States may seek cheaper, faster,
or more flexible methods of service delivery, and
in some cases the public apparatus may lack the
capacity to provide a service at the required stan-
dard. These considerations make prior assessment
particularly important. Reduced costs do not nec-
essarily correspond with justice, equal access, or
citizens’ sense of security. Croatian scholarship
on economic privatisation is instructive in this
respect: it emphasises the central role of state
institutions in shaping the regulatory framework
and in managing the distributional effects of pri-
vatisation®. The state’s dual role as regulator and
participant may itself become controversial. The
broader conclusion is that the state cannot treat
privatisation as a neutral technical operation; it
remains responsible for designing a framework
capable of protecting public values.

4. Are there limits to the privatisation of state

tasks?

This leads to the question of limits: Is the
privatisation of state functions potentially unlim-
ited, or are there tasks that should remain under
direct public control regardless of the governing
political model? The answer is directly connected
with justice in law. One may ask both whether the
decision to privatise a particular task is fair and
whether the legal framework that authorises and

35 N. Cuckovié, The Privatisation Process and Its Con-
sequences for the Distribution of Welfare: The Case of
Croatia, “MOCT-MOST: Economic Policy in Transi-
tional Economies” 1995, vol. 5, p. 75.
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regulates that decision is itself just. The issue is
therefore not confined to administrative organisa-
tion; it concerns the allocation of power, respon-
sibility, and legal protection within the state.

The literature indicates that privatisation
and re-privatisation may concern a wide range
of services, including transport, postal services,
energy, gas, sewerage, municipal cleaning, social
care, education, and certain specialised admin-
istrative functions. Theoretical possibilities are
broad, although economic viability may limit
particular models*. From the perspective of legal
theory, the proliferation of mixed public-private
arrangements may also disperse power and con-
trol to such an extent that individuals have dif-
ficulty identifying who is responsible for pro-
viding security, services and effective remedies.
As J. Jablonska-Bonca observes, the individual
increasingly operates at the boundary between
the state and the private sphere’’. Clear alloca-
tion of responsibility is therefore a condition not
only of administrative efficiency but also of legal
certainty and perceived justice.

Without attempting to define an immutable
list of tasks that must always remain public,
this article proceeds from the view that certain
elementary functions require particularly strong
public responsibility. Even where their perfor-
mance is delegated, the spheres of responsibility
should be clearly separated and understandable
to citizens. The blurring of public and private
roles may otherwise make it difficult to determine
who is accountable for a failure. The literature
identifies risks on both sides of the relationship,
including the weakening of the general interest
in favour of profit, conflicts between sectors and
barriers to access®. There is also a risk that a pri-
vate provider enjoying a strong or monopolistic

3¢ B. Thiemann, Verfassungsrechtliche und finanzwirt-
schaftliche Aspekte der Entstaatlichung offentlicher
Leistungen, “Der Staat” 1977, vol. 16(2), p. 175.

37 J. Jabtonska-Bonca, Soft state?, [in:] Abiit, non obiit.
Ksigga poswiecona pamieci ksiedza Profesora Anto-
niego Koscia SVD, A. Debinski (ed.), Lublin 2013,
p. 138.

3 L. Zacharko, Prywatyzacja zadan publicznych gminy,
Katowice 2000, p. 21.
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position will use that position to the detriment of
recipients. For this reason, the delegation of pub-
lic tasks should be preceded by careful analysis
and accompanied by effective supervision, regu-
lation and enforceable sanctions. The conditions
of performance and the mechanisms of control
should be defined when the task is entrusted, not
only after problems arise®.

No universal boundary of privatisation can
be drawn in the abstract. The appropriate limit
depends partly on the constitutional, political,
and administrative model of the state and on
the nature of the task concerned. Armed forces,
internal security, the administration of justice, and
core public administration are commonly treated
as functions requiring particularly strong public
control, although even these sectors may contain
auxiliary activities performed by private actors.
The question of limits has direct implications
for justice. Excessive withdrawal by the state
from functions regarded by citizens as fundamen-
tal may be perceived as unjust, while carefully
designed organisational reform may be perceived
as increasing fairness by improving accessibility,
quality or efficiency. The legal framework must
therefore evaluate both benefits and risks rather
than treating either public or private provision
as inherently superior.

5. Examples of privatisation of public tasks in

Croatia and Poland

The Croatian and Polish examples discussed
below are situated within the broader transforma-
tion of Central and Eastern European legal and
economic systems after 1989. They serve as sui
generis tests of the research hypothesis because
they show that institutional arrangements which
appear attractive at the level of general policy
may produce more complex results in practice.
Their value is not that the two sectors or legal
systems are identical, but that both illustrate the
importance of institutional design, supervision
and the possibility of revising earlier choices.

¥ S. Biernat, op. cit., p. 102.
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In this sense, the examples also expose the dan-
ger of evaluating privatisation through slogans
rather than through the actual operation of the
adopted legal model.

Croatia provides a useful example of the
limits of private participation in municipal ser-
vices. The literature on Croatian waste gover-
nance and public-private partnerships points to
persistent regulatory, institutional and imple-
mentation problems, and to the importance of
clear public responsibility*. A particularly clear
Zagreb example, however, concerns wastewater
treatment rather than municipal solid-waste col-
lection. A private concession concluded in 2000
placed the city’s central wastewater treatment
plant under private management for 24 years.
In August 2024, the City of Zagreb transferred
possession and management of the plant to the
city-owned company Vodoopskrba i odvodnja,
ending the private concession before its origi-
nally planned expiry in 2028. The case should
therefore not be presented as proof that Zagreb’s
entire solid-waste system was privatised and
subsequently re-municipalised. More narrowly,
it demonstrates that a major municipal infrastruc-
ture task may move from a long-term concession
model back to direct public operation when the
public authority reassesses the institutional and
financial advantages of the earlier arrangement.

40 1. Stani¢-Maruna, J. Fellner, Solid Waste Manage-
ment in Croatia in Response to the European Landfill
Directive, “Waste Management & Research” 2012,
vol. 30(8), pp. 825-838; B. Ribi¢, N. Voca, B. Ilakovac,
Concept of Sustainable Waste Management in the City
of Zagreb: Towards the Implementation of Circular
Economy Approach, “Journal of the Air & Waste Man-
agement Association” 2017, vol. 67(2), pp. 241-259;
A.-M. Boromisa, N. Golubovac, N. Vetma, Gover-
nance of the Waste Management in Croatia, “Jour-
nal of Legal, Ethical and Regulatory Issues” 2022,
vol. 25, p. 4; J. Masovi¢, L. Dragani¢, Z. Bubas, Public-
-Private Partnerships in Croatia: A Systematic Lit-
erature Review, “International Journal of Contempo-
rary Business and Entrepreneurship” 2024, vol. 5(1),
pp- 19-35; Grad Zagreb, Nakon 24 godine procistac
otpadnih voda prelazi gradskom poduzeéu Vodoop-
skrba i odvodnja, 2024, https://www.zagreb.hr/nakon-
24-godine-procistac-otpadnih-voda-prelazi-gr/200409
(access: 13.08.2026).
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A comparable change in direction, although
in a different sector, occurred in Poland’s emer-
gency medical services. The 2006 Act on State
Emergency Medical Services*! created a frame-
work in which public and non-public providers
could participate in the system. The decisive move
towards a more public model came from the Act
of 10 May 2018 amending the State Emergency
Medical Services Act and certain other acts*. The
amendment strengthened the position of public
or publicly controlled providers and introduced
transitional rules: contracts concluded before the
amendment could generally remain in force no
longer than until 31 March 2019, while an excep-
tion allowed contracts with other providers until
31 December 2020 where an insufficient number
of qualifying public or publicly controlled pro-
viders was available. It is therefore more accurate
to describe the reform as a legislatively driven re-
publicisation of emergency medical teams with
transitional arrangements than as a blanket ban
introduced in 2017 or only after 2021. The exam-
ple nevertheless supports the broader argument
that a state may reverse or substantially modify an
earlier model of private participation where public
responsibility for a sensitive service is reassessed.

The two examples do not establish a general
rule that privatisation necessarily fails. They do,
however, show that mixed or private-participa-
tion models in sensitive public services require
continuous evaluation and may be revised when
their institutional assumptions no longer appear
satisfactory. In both cases, the public authority
retained or reasserted a significant role in the
organisation of the service. For the purposes
of the present argument, this supports a more
cautious conclusion than a simple opposition
between privatisation and public provision: jus-
tice depends substantially on the quality of the
legal framework, the allocation of responsibility,
the effectiveness of supervision, and the acces-
sibility of the service to citizens.

4 Act of 8 September 2006 on State Emergency Medical
Services (Journal of Laws 2006, no. 191, item 1410,
as amended).

4 Journal of Laws 2018, item 1115, as amended.
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Conclusions

Earlier scholarship on the privatisation of
public tasks anticipated a model in which the
state might withdraw from direct performance
while retaining the roles of initiator, supporter,
and supervisor. It also envisaged parallel forms
of service provision by public and non-public
entities, while warning that abuse of a monopoly
position by a private provider is no more accept-
able than comparable conduct by a public pro-
vider®. Contemporary practice partly confirms
that prediction. At the same time, the examples
examined above suggest that the state has not
simply retreated from essential functions. In some
sectors it continues to perform them directly; in
others it relies on non-public actors while retain-
ing regulatory and financial responsibility; and
in still others it may return to more direct public
provision. The future is therefore likely to involve
changing combinations of these models rather
than a linear movement towards privatisation.

Geopolitical, economic, and security crises
may reinforce this tendency by increasing expec-
tations that states retain the capacity to perform
essential functions directly. At the same time, the
complexity of contemporary governance makes
extensive participation by non-public actors dif-
ficult to avoid. The relevant question is therefore
less whether the state or the private sector will
ultimately prevail and more how responsibility
will be divided between them. Different sectors
and different states may legitimately adopt dif-
ferent solutions, provided that the institutional
arrangements remain compatible with the rule
of law and with the protection of public values.

At a more local level, some processes
described as alternatives to direct central-state
provision may be better understood as decen-
tralisation rather than privatisation. Public tasks
may be transferred from central government to
local government and, within local structures,
closer to local communities. In Poland, partici-
patory budgeting is one manifestation of this

4 S. Biernat, op. cit., pp. 145-146.
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broader tendency towards citizen involvement
in decisions on local public expenditure*. Such
mechanisms differ from privatisation in the strict
sense because they do not necessarily transfer
tasks to profit-oriented private providers, but
they do illustrate the wider movement away from
exclusive central administration.

Local associations and voluntary fire brigades
provide further examples of non-state or commu-
nity-based participation in the performance of
public tasks. Depending on the legal framework,
such organisations may contribute to fire protec-
tion, civil protection, public safety, culture, and
sport. Their role is analytically important because
it shows that the alternative to direct state provi-
sion is not always commercial privatisation; pub-
lic tasks may also be carried out through civic,
non-profit, and community structures.

Comparable processes can also be observed
in the broader field of dispute resolution. Settle-
ments, arbitration and mediation have long pro-
vided alternatives to adjudication, and consensual
methods are increasingly present in the legal cul-
ture of European states®. In Polish civil proce-
dure, a settlement concluded before a mediator
and approved by the court has the legal effect
of a court settlement*; where it is approved by
an enforceability clause, it may constitute an
enforceable title under Article 183'° of the Polish
Civil Procedure Code*’. This does not amount to
a complete privatisation of the administration of
justice. Private or consensual mechanisms oper-
ate within a public legal framework and, where
coercive enforcement is concerned, remain depen-

4 K. Bandarzewski, Czy jednostki pomocnicze stang si¢
nowym stopniem samorzqdu terytorialnego? Uwagi na
tle projektowanych zmian, “Samorzad Terytorialny”
2019, no. 9, pp. 7-19.

4 A. Czajer, Problem zaleznosci migdzy ugodg a umowq
administracyjng w kontekscie mozliwosci wprowa-
dzenia umowy administracyjnej do polskiego prawa.
Odautorska propozycja rozwigzan, “Przeglad Prawa
Publicznego” 2017, no. 10, pp. 26-33.

4 Act of 17 November 1964 — Civil Procedure Code
(Journal of Laws 1964, no. 43, item 296, as amended).

47 ]. Dominowska, Ugoda zawarta przed mediatorem
a ugoda sqgdowa, “‘Przeglad Prawa Handlowego” 2018,
no. 6, pp. 37-41.
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dent on public authority. The example therefore
illustrates the central thesis of this article: private
participation may coexist with continuing public
responsibility. Its consequences for justice depend
on the design of the mechanism, the guarantees
available to participants, and the effectiveness of
public supervision. Each institutional arrange-
ment must accordingly be assessed on its own
terms rather than through general assumptions
about the superiority of either public or private
provision.

The research hypothesis can now be assessed.
The material examined confirms that the privatisa-
tion of public tasks is an advanced and well-estab-
lished feature of contemporary legal systems.
The hypothesis is therefore supported in its first
element. The second element — that the process
will necessarily continue to intensify — requires
qualification. The Croatian and Polish examples
show that states may also restrict, redesign, or
reverse earlier forms of private participation.

Selected examples demonstrate that tasks
once regarded as typically public are today fre-
quently performed with substantial participation
by private or non-public actors. It is neverthe-

less impossible to predict with confidence that
this tendency will develop in only one direction.
Political, economic and security conditions may
encourage states to restore direct public provi-
sion in some sectors, while technological change,
fiscal constraints and organisational complexity
may favour further delegation in others. What
can be affirmed more strongly is the final part of
the hypothesis: the process requires close public
scrutiny, clear allocation of responsibility, and
effective supervision. Without these safeguards,
privatisation may become merely formal and may
undermine both the practical realisation and the
perception of justice. Delegating a public task is
an expression of institutional trust that the task
will be performed at an appropriate standard
and under conditions at least as protective of
the public interest as direct provision. A failure
of that arrangement can therefore affect not only
service quality but also confidence in the fairness
of the legal and institutional order. The relation-
ship between privatisation and justice is conse-
quently conditional rather than predetermined:
the decisive issue is how the particular model is
designed, supervised, and corrected when it fails.

Abstrakt
Dylematy sprawiedliwosci w prawie. Prywatyzacja zadan panstwa
i jej konsekwencje dla sprawiedliwosci na wybranych przyktadach polskich
i chorwackich

Stowa kluczowe: paristwo i prawo; zadania parstwa; zadania publiczne; prywatyzacja; prywaty-
zacja zadan panstwa; sprawiedliwos¢

Artykut poswiecony jest analizie zagadnienia prywatyzacji zadan publicznych (paristwowych) z per-
spektywy sprawiedliwosci w prawie. Przedmiotem analizy jest rozwdj proceséw prywatyzacyjnych
we wspotczesnych demokratycznych paristwach prawa modelu zachodniego na podstawie wybra-
nych przyktadow z Chorwacji i Polski. Szczegéing uwage poswiecono réznicom terminologicznym,
przyczynom przekazywania zadarn publicznych podmiotom niepublicznym oraz ewentualnym ogra-
niczeniom tego procesu. W artykule rozwazono réwniez, czy prywatyzacja moze wptywac nie tylko
na postrzeganie sprawiedliwosci, lecz takze na pewne warunki instytucjonalne, w ramach ktdrych
taka sprawiedliwosc jest realizowana. W czesci podsumowujgcej dokonano oceny hipotezy ba-
dawczej oraz ostroznie rozwazono przyszte kierunki zmian. Artykut ma na celu wniesienie wkfadu
w debate naukowq na temat zwiqzku miedzy zadaniami panstw a sprawiedliwoscig w prawie.
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